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FAQs: COVID-19 Disruptions - Rising Bankruptcy Risks

If a customer files bankruptcy, would 
we (client) be required to continue 
providing services under our contract 
during the bankruptcy proceeding?

Section 365 of the Bankruptcy Code applies to executory 
contracts, which are contracts with continuing obligations 
on both contracting parties. Assuming a contract is an 
executory contract, the Bankruptcy Code obligates non-
debtor parties to continue performing under such 
contracts. Section 365(e) specifically provides that a party 
may not terminate or modify its obligations under an 
executory contract based on defaults for filing bankruptcy 
or becoming insolvent. Thus, even if a contract seeks to 
excuse performance upon the filing of a bankruptcy 
petition, performance cannot be excused for this reason. 
However, protection comes to non-debtor parties in the 
form of adequate assurance of future performance. If a 
contract counterparty files bankruptcy, the non-debtor 
party should not be obligated to continue providing goods 
or services, or continue extending credit, unless it 
receives adequate assurance that the debtor party will be 
able to perform its obligations under the contract (e.g., by 
paying the debts that become due after the bankruptcy 
filing). Adequate assurance can take many forms, such as 
shortened payment terms, payment in advance, increased 
security deposit, etc. 

It is important to note that adequate assurance is required 
for future performance – in other words, all debtor 
obligations accruing after the bankruptcy filing date. The 
automatic stay under Section 362 prohibits a non-debtor 
party from demanding that a debtor perform its pre-
bankruptcy obligations prior to the time when the debtor 
seeks to have its contract assumed or assumed and 
assigned. 

If my company files for bankruptcy, can 
the company escape the obligations of 
contracts that the company is unable to 
perform as a result of the COVID-19 
crisis?

Generally, yes, bankruptcy provides a means for a 
bankrupt company to “reject” burdensome executory 
contracts, and, upon rejection the obligations owed by 
the bankruptcy company under the rejected contract 
become a general unsecured claim. Also, once the 
bankruptcy is filed, the automatic stay provides a bar to 
enforcement efforts and the non-debtor is generally 
required to continue to perform the terms of the contract, 
unless the non-debtor party obtains relief from stay to 
terminate. In order to continue to receive the benefits of 
the contract, however, the bankrupt company needs to 
affirmatively assume the contract, which requires that it 
cure all defaults. Leases, both of personal and real 
property, are treated differently, but the bankruptcy code 
also provides a means in respect to these type of 
contracts for the bankrupt company to either assume or 
reject the lease, within limited time frames. 

Learn More

We bring experience with the bankruptcy courts and imaginative solutions when it matters most to the preservation of your 
business. Whether insolvency is threatening your business, or one of your business partners is not meeting their obligations, 
we are ready to assist.

For more information, contact Timo Rehbock at trehbock@btlaw.com or 312-214-4592.
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Does the recently enacted Coronavirus 
Aid, Relief, and Economic Security 
(CARES) Act potentially impact 
companies’ decision or ability to file 
bankruptcy and bring preference 
actions?

Yes, the CARES Act, enacted on March 27, 2020, 
together with the Small Business Reorganization Act of 
2019 (SBRA), which became effective on February 19, 
2020, makes a chapter 11 filing more attractive and 
inexpensive for small business debtors. The SBRA 
includes a number of provisions favorable to the debtor, 
and the CARES Act raises the maximum debt level to 
qualify as a “small business” from $2,725,625 to 
$7,500,000 (however, this increased debt limit only lasts 
one year as there is a sunset provision that returns the 
debt threshold back to $2,725,625 after one year).  

The SBRA also impacted preference actions that can be 
brought against creditors. The SBRA raised the threshold 
for non-insider defendants from $13,650 to $25,000 so 
that preference claims of less than $25,000 against non-
insider creditor defendants must be filed in the district 
where the defendant resides. (Preference claims are 
generally transfers the debtor made to third parties 
during the 90 days before filing for bankruptcy). 
Additionally, the SBRA requires that before bringing a 
preference lawsuit, the trustee or debtor bringing the 
lawsuit must first exercise reasonable due diligence and 
must “…take into account a party’s known or reasonably 
knowable affirmative defenses…” before filing the lawsuit. 

Only for a short time. The bankruptcy code requires 
that the bankrupt company timely pay its post-petition 
lease payment obligations under a commercial real 
property lease, provided that the bankruptcy code 
allows the court to defer the payment obligations for 
the first 60 days of the case. Also, if a bankrupt 
company is the tenant under an unexpired commercial 
lease, it must either assume or reject the lease within 
120 days of the filing of bankruptcy. The court can 
extend this time period without the landlord’s consent 
for 90 additional days (that is, a total of 210 days), but 
any further extensions require the landlord’s 
agreement. If the lease is not assumed within this 
period, the lease automatically will be deemed 
rejected and the bankrupt tenant will have to move 
out. If the bankrupt company desires to retain its rights 
by assuming the lease, then it must cure all defaults 
and must also provide assurance that it has the 
capacity to perform its obligations following its 
assumption of the lease. The bankruptcy code also 
caps the landlord’s claim for damages upon rejection, 
which can provide some incentive for the parties to 
enter into negotiations towards a consensual 
resolution.

If my company files for bankruptcy, can 
I stop paying the rent on the 
commercial property that I lease, while 
still having the right to stay in the 
property?  
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